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IN THE HUSTINGS COURT OF CITY OF PETERSBURG.* 



Commonwealth v. A. W. Harris. 

Criminal Law — Plea of Autrefois, Acquit or Convict. — Both the act 
and the crime must be the same to sustain the plea of autrefois, acquit 
or convict. If the accused, on the trial of an indictment for larceny, 
committed two separate and distinct offenses, an acquittal or convic- 
tion of one will not bar a prosecution for the other. 

Same — Plea of Res Judicata. — Where the result of a previous 
trial is an adjudication of a certain fact in favor of the defendant 
which shows his innocence of the charge in the case at bar, and such 
fact was directly and "necessarily in issue on the former trial, and was- 
decided on its merits in favor of the accused, it is res judicata on 
the subsequent trial, and the proper manner of raising the objection 
is by plea of res judicata. 

Opinion of the court on the demurrer to the pleas autrefois 
acquit and res judicata. 

The defendant is indicted as accessory before the fact to a 
larceny of one bale of cotton, of the value of $55.00, of the goods 
and chattels of W. P. Arrington and S. M. Green, alleged to 
have been committed by one Robert Trainor, on the 23rd day of 
November, 1905. 

Upon his arraignment, he filed two special pleas in bar, No. 1, 
being the plea of autrefois acquit, and No. 2, the plea of res 
judicata. 

To these pleas, the Commonwealth demurred, thereby admit- 
ting, for the purposes of the demurrer, all facts therein set out 
that are well pleaded. 

It appears from said pleas that, on the 25th day of November, 
1905, a warrant was issued against the defendant charging him 
with the larceny on the 20th day of November, 1905, of a bale 
of cotton, of the value of $42.18, of the goods and chattels of 
W. P. Arrington and S. M. Green, under and by virtue of which 
he was arrested and bailed for his appearance before the Mayor's 
Court of the City of Petersburg, for trial on November 29, 1905. 

Upon his appearance on said day, and while awaiting trial on 
said charge, another warrant was issued against him charging 
him with the same felony for which he has been indicted, to-wit, 
as accessory before the fact to the larceny of a bale of cotton, of 
the value of $55.00, of the property of W. P. Arrington and S. 
M. Green, alleged to have been committed by one Robert Trainor 
on the 23rd day of November, 1905. 

The hearing of these charges was continued to December 1, 
1905, when, by agreement of counsel, they were heard together, 

♦Syllabus by Frank Moore. 
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for the reason that the evidence under both of said warrants was 
practically the same. It was conceded by the Commonwealth's 
Attorney, who was present and conducted the prosecution, that 
the defendant was not present at the time either of the alleged 
larcenies were charged to have been committed. The evidence 
relied on by the prosecution to establish the guilt of the de- 
fendant was that of Robert Trainor, who testified that, on the 
20th day of November, 1905, the defendant proposed to him that 
he (Trainor) should steal cotton from Arlington and Green, 
and they would "whack" up as to the proceeds; that this was 
their only conversation or understanding on the subject, and, in 
pursuance thereof, he, on the same day stole the bale of cotton 
mentioned in the warrant first issued ; and that, in further pur- 
suance thereof, he, on the 23rd day of November, 1905, stole the 
bale of cottcn mentioned in the second warrant. Other wit- 
nesses, whose evidence tended merely to corroborate Trainor, 
were examined for the prosecution. The defendant, who was 
examined in his own behalf, denied he had made any such prop- 
osition to Trainor, or that he had any knowledge whatsoever of 
any charge contained in either of said warrants. 

After hearing the evidence, the Mayor, sitting as a justice of 
the peace and having jurisdiction as such, found the defendant 
not guilty, either as principal or accessory before the fact, of the 
larceny charged in the first warrant; and he discharged the de- 
fendant as to the second warrant, holding that there was not 
sufficient cause for charging him with the offense therein set out. 

Subsequent to his discharge as aforesaid by the Mayor, the 
defendant was indicted in the Hustings Court for the felony 
charged in the warrant of November 29, 1905, the witnesses 
sworn and sent before the grand jury being the same introduced 
for the prosecution upon the hearing before the Mayor. It is to 
this indictment that, upon his arraignment, the defendant filed 
the aforesaid two special pleas in bar. 

In support of his plea of autrefois acquit, the defendant con- 
tends that, stripped of all technicalities, the only charge against 
him was being accessory before the fact, which charge was 
based upon the proposition alleged to have been made by him to 
Robert Trainor November 20th, 1905, in pursuance of which 
proposition, and that alone, the Commonwealth claims Trainor 
s>.ole the two bales of cotton from Arrington and Green, one on 
November 20, 1905, and the other three days thereafter; and 
that by reason of his acquittal by the Mayor under the first war- 
rant, he was thereby acquitted of the felony charged in the in- 
dictment, the two charges being identically for the same offense. 

It cannot be denied that, if Trainor stole these two bales of 
cotton as alleged, he committed two separate and distinct of- 
fenses ; and that an acquittal or conviction of one would not bar 
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a prosecution of him for the other. It is equally clear that, if the 
defendant had been convicted by the Mayor under the first war- 
rant, upon the sole ground that he made the proposition to 
Trainor as testified to by Trainor, he could not successfully inter- 
pose the plea of autrefois convict to the indictment. If this be 
true, then it follows that the charges against him under the first 
warrant and under the indictment are not one and the same, but 
two separate and distinct offenses. An accessory before the fact 
is liable for any criminal act, which, in the ordinary course of 
things, was the natural or probable consequence of the criminal 
course he counseled or advised. This is so, although such con- 
sequence may not have been intended by him ; a fortiori, if the 
crimes committed by the principal are identical in all respects 
with those he was procured to commit. Both are guilty of each 
and every offense committed in pursuance of the procurement — 
the one as principal, and the other as accessory before the fact. 
If the accessory withdraws from the compact and so notifies the 
orincipal, he would not be liable for the subsequent criminal 
act of the principal — but such withdrawal would not relieve him 
from liability for those that had already been perpetrated. The 
fact that the accessory had but one transaction or agreement with 
the principal cannot have the effect of limiting his liability. 
Several crimes may result from one and the same act. A con- 
viction for advising one slave to abscond is not a bar to a 
conviction for advising another to abscond though the advice was 
given to both at the same time. Smith's Case, 7 Gratt. 593. 
Both the act and the crime must be the same to sustain the plea of 
autrefois acquit or convict — Vaughan's Case, 2 Va. Cas. 273. 
They must aver that the second prosecution is for the same of- 
fense — Somerville's Case, 1 Va. Cas. 164; Justice's Case, .81 Va. 
209. They are founded upon the well-established principle that 
the accused shall not be twice tried for the same offense. Abbott's 
Trial Brief (Criminal causes), p. 64, § 102. A plea of autrefois 
acquit to an indictment for shooting A. will not be sustained 
by record showing acquittal of shooting B., though the act of 
shooting be the same. Vaughan's Case, Supra. An acquittal 
or conviction of a crime is no bar to a subsequent indictment 
for the same species of crime, where the latter is alleged to 
have been committed at a different date from that previously 
tried. 12 Cyc. 281. 

The demurrer to the plea of autrefois acquit is sustained. 

But under the plea of res judicata, the question to be con- 
sidered is not that of identity of offenses. The objection urged 
to the prosecution is not that the defendant will be twice put 
in jeopardy, but that the result of a previous trial is an adjudica- 
tion of a certain fact in favor of defendant which shows his 
innocence of the present charge. "Whenever," says Brown, J., 
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in United States v. Butler, 38 Fed. Rep. 498, "the same fact 
has been put in issue between the same parties, the verdict of the 
jury upon such issue is a complete estoppel." 

A judgment acquitting accused under an indictment for adul- 
tory is conclusive in his favor upon his trial for the offense of 
false swearing, alleged to have been committed by swearing 
falsely upon the trial under the former indictment that he had not 
had sexual intercourse with the woman with whom it was alleged 
he had committed adultery. Cooper v. Commonwealth, 51 S. 
W. Rep. (Kentucky) 789. "It is manifest," says the court, "that 
appellant cannot be guilty in this case if he was innocent of the 
charge contained in the other indictment. His guilt or inno- 
cence of the offense of having had carnal sexual intercourse with 
Libbie Prevvis was the exact question which was tried in the first 
proceeding, and as a result of that trial the defendant was found 
not guilty. * * * The finding of the jury in that case must be 
conclusive of the fact considered as against the Commonwealth, 
and preclude any further prosecution which involves the ascer- 
tainment of such fact." 

In Com. v. Evans, 101 Mass. 25, it was held, on the trial of 
an indictment for manslaughter, that the record of a conviction 
of the defendant for the assault which caused the death was 
conclusive evidence that the assault was unjustifiable. So in 
Com. v. Feldman, 131 Mass. 588, when the defendant was in- 
dicted for an assault upon a public officer, committed while 
defendant was under arrest for drunkenness at the time of his 
arrest was conclusive evidence of that fact. A conviction of 
unreasonably neglecting to support a minor child adjudicates 
its legitimacy, and precludes the defense of bastardy on a second 
prosecution. Com. v. Bills, 160 Mass. 165. 

The parties being the same, the former judgment must be 
held to have established all facts which were involved in the issue 
then tried and essential to the judgment rendered upon it. Com. 
v. Evans, 101 Mass. 25. 

Judgment upon a direct point in a former suit is conclusive 
upon the same point in the latter suit, though the objects of 
the two suits be different. Shumate's Case, 84 Va. 574. U. S. 
v. Butler, 38 Fed. Rep. 498. 

But it is insisted by the Commonwealth's Attorney that this 
plea of res judicata is not known in criminal procedure; and 
he relies upon Justice's Case, 81 Va. 209, to sustain his conten- 
tion. The answer is it was not necessary in that case to decide 
that point, and the language of the Judge delivering the opinion 
upon which this contention is based, is merely obiter dictum. 
In U.S. v. Butler, 38 Fed. Rep.' 498, Brown, J., says: "while I 
do not find the doctrine of res judicata discussed in criminal 
cases, I see no reason why the general rule regarding estoppels 
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does not apply, especially when the quantum of proof required 
in the two prosecutions is the same." In Van Fleet's Res Judi- 
cata, § 628, he says: "If there is a contest between the State 
and the defendant in a criminal case over an issue, I know of 
no reason why it is not res judicata in another criminal case." 
He cites a number of American decisions in support pf the text. 

In discussing this question in Justice's Case the learned Judge 
delivering the opinion concedes there are criminal cases in which 
the accused has been held to be estopped, citing Reg. v. Blackman, 
9 Eng. L. and Eq. 541 ; Reg. v. Houghton, 72 E. C. S. 501 ; 
and Com. v. Evans, 101 Mass. 25 ; but that he had never been able 
to find any intimation in the textbooks or adjudged cases to the 
effect that the same rule applies in a criminal case to the 
sovereign. In this he is in error. U. S. v. Butler, supra. ; Car- 
son v. People, 4 Colo. 163 ; Jones v. State, 66 Miss. 380 ; State 
v. Waterman, 87 Iowa, 255 ; People v. Allen, 1 Paiker 455 ; 
Southworth v. State, 42 Ark. 270; are cases in which former 
acquittals were successfully ruled upon as estoppels in subse- 
quent prosecutions. In commenting upon this distinction which 
is made in a North Carolina decision, Van Fleet, in the same 
section (628) says: "The State had its day in court on the 
issue in question and was cast in the contest. Why it should be 
placed on a more favorable footing than a private person, and 
allowed two contests, I am unable to explain." In Com. v. Ellis, 
160 Mass. 165, the court says: "A fact once determined by 
a court of competent jurisdiction in a criminal proceeding can- 
not be again litigated between the same parties, unless a different 
rule applies to criminal proceedings from that which obtains in 
civil proceedings; but it is well settled that the rule is the same 
in both cases." 

The fact that in the warrant a misdemeanor only is charged, 
of which a justice of the peace has exclusive original jurisdiction, 
whereas, in the indictment a felony is charged, to hear and 
determine which upon its merits a court of record only has 
jurisdiction, cannot change the rule. In Cooper v. Common- 
wealth, 51 S. W. 789, and in Com.' v. Evans, 101 Mass. 25, the 
former prosecutions were for misdemeanors, and the latter for 
felonies. Such was the case also in Southworth v. State, 42 
Ark. 270,. the former prosecution being before a justice of the 
peace, and the latter in the circuit court. A fact once determined 
by a court of competent jurisdiction in a criminal proceeding 
cannot be again litigated between the same parties. Com. v. 
Ellis, 160 Mass. 165. If jurisdiction exists a trial on the merits 
will prevent a second prosecution. Com. v. Loud, 44 Mass. 328 ; 
Jones v. Morris, 97 Va. 47. Herman in his "Commentaries on 
the Law of Estoppel and Res Judicata," vol. 1, Sec. 352 says: 
"Judgments of justices of the peace stand on the same footing 
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as those of courts of record; they are held to be conclusive of 
every matter that might have been litigated. * * * A judgment 
of an inferior court, acting within the scope of its legitimate 
authority with due observance of all the prescribed modes of 
proceeding, is equally conclusive, not only against further litiga- 
tion of the same matter, but in all respects as the judgments 
of other courts.'* 

But it may be urged that an acquittal of the defendant in the 
first prosecution could have been upon the ground, not that 
he did not make the proposition to Trainor to steal cotton from 
Arrington & Green, but that the theft by Trainor of the bale 
of cotton therein charged was not proved ; and if so, an ac- 
quittal in that case would not necessarily be inconsistent with 
his guilt under the indictment. This is true, but the fact is, 
and the plea so avers, that the theft of the cotton by Trainor was 
not a controverted issue in either case. The only contested issue 
or point in controversy was whether or not the defendant made 
the proposition to Trainor on November 20, 1905, as testified 
to by Trainor. If he did not, then it necessarily follows he 
could not have been guilty of either offense. It was the exact 
question which was tried in the first proceeding, and upon the 
authorities heretofore cited, is conclusive of that fact as against 
the Commonwealth, and precludes any further prosecution which 
involves the ascertainment of such fact. If the record, that is, 
the warrant and judgment of the Mayor's court in the one case, 
and the indictment in the other, does not show the precise point 
upon which the adjudication was had, it can be shown aliunde, 
and the plea of res judicata gives this information, the averments 
of which in these respects are admitted by the demurrer. It 
is competent for the parties to offer and the court to receive 
extrinsic evidence, either oral or written, for the purpose of 
establishing the ground of the former decision, and thus giving 
it effect as res judicata. Freemen on Judgments, §§ 272, 273. 
See note to Fahev v. Esterhy Machine Co., 44 Am. St. Rep. 
562. 

The court, therefore, is constrained to overrule the demurrer 
to and sustain the plea of res judicata, for the reason that the 
alleged proposition from the defendant to Trainor was directly 
and necessarily in issue and the only controverted fact in the 
trial of the defendant before the mayor on the 1st day of De- 
cember, 1905, upon the misdemeanor warrant, and was decided 
on its merits in his favor, and is now res judicata, being es- 
sentially and to all intents and purposes the precise and only 
contested point in issue in this prosecution. 



